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Larry A. Hammond, 004049

Anne M. Chapman, 025965
OSBORN MALEDON, P.A.

2929 N. Central Avenue, 21st Floor
Phoenix, Arizona 85012-2793
(602) 640-9000
thammond@omlaw.com
achapman@omlaw.com

John M. Sears

107 North Cortez Street
Suite 104

Prescott, Arizona 86301
(928) 778-5208
John.Sears@azbar.org

Attorneys for Defendant

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF YAVAPAI

STATE OF ARIZONA
Plaintiff,

VS.

STEVEN CARROLL DEMOCKER,

Defendant.

Pursuant to A.R.S. §13-3911 e seq., Rule 16.2 of the Arizona Rules of Criminal
Procedure, due process, and the Arizona and U.S. Constitutions, Defendant Steven C.
DeMocker hereby requests that this Court suppress from evidence at the trial in this
matter all items seized by the police from his residence and office in Prescott, Arizona on
July 3, 2008 pursuant to a search warrant, and to suppress the fruits obtained as a result of
those unlawful searches and seizures. Mr. DeMocker submits the following

Memorandum of Points and Authorities in support thereof. Mr.DeMocker further
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SUPPRESS EVIDENCE AND
REQUEST FOR FRANKS
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(Oral Argument and Evidentiary
Hearing Requested)
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requests that this Court hear this motion and conduct a Franks hearing during the

November 17-20, 2009 hearing dates previously set in this matter.

MEMORANDUM OF POINTS AND AUTHORITIES
L. Background.

On July 2, 2008, Virginia Carol Kennedy, the former wife of Mr. DeMocker, was
found beaten to death in her Prescott home. Mr. DeMocker came to the scene and spoke
to the police, and then went at their request to the police station, where he made a lengthy
uncounseled statement to a detective. Thereafter, a search warrant was obtained for his
home, automobile and office, where certain items were seized. This motion seeks to
suppress the evidence seized, and the fruits of the illegal search and seizure. Wong Sun v.
United States, 371 U.S. 471, 83 S.Ct. 407, 9 L.Ed.2d 441 (1963). Mr. DeMocker further
requests a Franks hearing on the attached search warrant and affidavit, for the reasons set
forth below. See Franks v. Delaware, 438 U.S. 154, 171-72, 98 S.Ct. 2674,

57 L.Ed.2d 667 (1978).

II. The Search Warrant.

Attached hereto are copies of the Affidavit and Search Warrant in this case issued
by Judge Markham at 7:25 a.m. on July 3, 2008, and the Return made on July 9, 2008.
Pursuant to that warrant, police seized numerous items from the residence, automobile
and office of Mr. DeMocker.
HI.  Argument.

As the Tenth Circuit Court of Appeals recognized in United States v. Rowland,

145 F.3d 1194 (10th Cir. 1998), probable cause to issue a search warrant only exists “...
2
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when the supporting affidavit sets forth sufficient facts that would lead a prudent person
to believe that a search of the described premises would uncover contraband or evidence
of a crime." 145 F.2d at 1204. The court added that "[p]robable cause to search a person's
residence does not arise based solely upon probable cause that the person is guilty of a
crime. Instead, there must be additional evidence linking the person's home to the
suspected criminal activity." Id.; see also United States v. Lalor, 996 F.2d 1578, 1583
(4th Cir. 1993) ("Residential searches [should be] upheld only where some information
links the criminal activity to the defendant's residence."). Arizona follows this analysis.
See State v. Crowley, 202 Ariz. 80, 41 P.3d 618 (App. 2002). On its face, the Affidavit
here offers no hint to the Magistrate that evidence of any of the crimes enumerated in the
warrant are tied in any way to Mr. DeMocker’s residence other than by virtue of the fact
that he lives there. Further, the Affidavit provides no basis for a finding of probable
cause for the search of Mr. DeMocker’s office and his automobile. Specifically, there is
nothing in the Affidavit to even suggest that an intrusive, unlimited search of Mr.
DeMocker’s personal and business computers and papers is justified. The Ninth Circuit
has recently criticized the use of search warrants to allow police to rummage through the
computers of individuals generally, without first establishing detailed safeguards for the
examination of the thousands of documents on a hard drive. U.S. v. Comprehensive Drug
Testing, 05-10067 (9th Cir. 8-26-2009), Nos. 05-10067, 05-15006, 05-55354, filed
August 26, 2009. In this case, the police, without probable cause, seized Mr.
DeMocker’s personal and business computers, countless documents, and a laptop

belonging to his daughter whom they knew was out of the country at the time of Ms
3
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Kennedy’s death. A plain reading of the Affidavit shows that the police made absolutely
no effort to show how they had probable to seize computers and personal papers in this
case, other than to give themselves the opportunity to look at everything contained
therein, with no limits or safeguards afforded to Mr. DeMocker or his family. For
example, there are numerous privileged communications between Mr. DeMocker and his
divorce lawyer on his computer, and countless privileged divorce documents among
those seized on this bare bones warrant.

The Affidavit also contains material falsehoods, misrepresentations and omissions
that a Franks hearing will more fully illustrate. For example, Det. Brown, the affiant,
says that he “... went to the location where [Mr. DeMocker] said he parked his vehicle,
off of Love lane, and was unable to find any vehicle tire impressions that were similar in
any way to the vehicle driven by [Mr. DeMocker]. No bicycle tracks were located.”
These statements are both knowingly false and misleading. Mr. DeMocker told police
that he parked at an entirely different location, on a paved road. Mr. DeMocker also told
police exactly where he rode his bicycle that night, but the police went to the wrong
location due to their unfamiliarity with the trails in that area. The Affidavit also alleges
that Mr. DeMocker told his younger daughter and her friend that he was going for a ride
on the “Hassayampa Trail”, when the police were told that by these young people only
that they assumed this but actually did not know here he was planning to ride that
evening.

In their haste to search that morning while Mr. DeMocker was being detained, the

police cut every conceivable corner in obtaining this warrant. The startling lack of

4
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particularized information needed to establish probable cause is the singular feature of

this Affidavit, and after further appropriate redactions following a Franks hearing, it will

be clear to this Court that probable cause does not exist based upon this Affidavit.

Accordingly, all evidence seized pursuant to the instant search warrant and the

fruits obtained therefrom should be suppressed as a result of these Constitutional

violations.

DATED this 28" day of October, 2009.
By:

ORIGINAL of the foregoing filed
this 28™ day of October, 2009, with:

Jeanne Hicks

‘C(lerk of t(l:le CourSt c
avapai County Superior Court

120 S. Cortez per

Prescott, AZ 86303

COPIES of the foregoing hand delivered
this 28™ day of October, 2009, to:

The Hon. Thomas B. Lindberg
Judge of the Superior Court
Division Six

120 S. Cortez

Prescott, AZ 86303

O

Johhyi. Sears

107 North Cortez Street, Suite 104
Prescott, Arizona 86301

OSBORN MALEDON, P.A.

Larry A. Hammond

Anne M. Chapman

2929 N. Central Avenue, Suite 2100
Phoenix, Arizona 85012-2793

Attorneys for Defendant
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. SEARCH WARRANT R

TO ANY PEACE OFFICER IN THE STATE OF ARTZONA:

Proof by affidavit having been this day made before me by:
Petective Donglar Brown

Indicatiug that there in probable cause foc believing that the belaw mentioned property or
things to be seized:

which were stolen or smbrzzled

were used 8¢ a means of committiog public offense

712 heing posseased with the intent th s them a1 2 means of eommitting a public
offense

0 Ox O34

#re in the possessiqn of *, te whom it was delivered for the purpose of concealing
il or preventing it 1fom belng discovered

consist of some Hems or comstitute some =videcnees which fcuds to show thﬂi Y
particuler person bas committed a public offense

B

Which offense ocourred o2 or about July 2, 2008, in Preseott AZ (eiry and state)
You ars therefore commuanded in th: daytime (] and in the night}* to raake 2 search of:

The residence loeated 1716 Alpine Meadowy Lane #1405, described as a brown
stueco, iwa stary town home, with the nnmbers “1405" afTixed next to the deor and
has am attnched garage on the resr of the stracture.

The residence located af 7485 Erida) Path, Prescott AZ, described ay A age groen
stucea single family dwelling with xage preen frim and a two car garage The
address ia listed on the street mail box, Tackeding eny and all out buildiwgs, storage
areas, theds and stables. There beck yard is femced. The property 1= owned by
Stcven I'eMocker ard Ciurol Kennedy, jointhy,

(o= o

%! qﬁ'
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'Any an 1]} vehicle loca»d on the property at 7435 Bridal Path, Prescott.

) Qg (’:5-1 g VoS0 IR . FecE

The secondury (prather-in-low) residence located on the propsrty =t 7485 Biidal
Path, Prescott AZ whick Is described as 28’ x 25 sage green stucco, studie

apsriment.

The nffice lacafed ar 1560 Plaze West Drive, Prescott AZ, dsscribed a5 tan Santa Fe
style buliding with g tfle roof entry way and has a wood=n door, This office adjoins
1550 Plaza West Drive and hax the letters “UBS” are afibced on the door.

AZ/693KNM described 2y 8 mray 2007 BMW (VINF'WEBANRB33S387TCNY4007,
registersd to Steven Carvol DeMocker, 1716 Alpine Meadows Lane #1405, Prescoft
AZ (currently located ai 255 E, Gurley, Prescatt A7)

For the Juilowing property or things:

- @ Gary Fisher moanisin bike, or any other bleycles

- hiking snd/or ridimg gear, (e include a pair of cfip on biking ghoes, biking

jerseys, Patagonis brand bikiog sheris, biking belmets, gloves, anide gncks,

tiack packs, Camelbacks .

emy clothing that may heve ihe victim's blood, hair, saliva or aBy other DNA

rsateriol on jt

~ 3 buceal awd blood sample from Steven Carrol DeMocker

photos, finger prints, haic samples, nail clippings from Steven Carrol

DeMuocker

the clothing enrrently worn by Steven Carrol DeMocker, described as fan

shorts, green t —lirt, white underwear and shoes

- vwashing machine and convections (drain) 20d the clothing mside

- trace evidence located in the showersitubs/sinks, including the drains,

~  Towels and any other jtzms ikat conld be sed to dry or sthervwise clean

- phetos of the interior and cxterior of &)t locations fo ba searched.

- Joarnals, notes, ¢-mail

- electronic storagr: devices Including cells phones, digital media, camerns,
Yideo eameras, compoters, hard drives, PDAs, answering machines, caller TD
Ingy, computer ogrs

- ¢ phone chargery and batizries

- any instrument, inol or object that may have caused the tranuma that resulted
in the death of Virginia Carol Kennedy

- fzrnitare locnted i the office area 2t 7435 Bridls Path, Prescott AZ.

- Anyaod afl trace evideace

- The GP® device andfor dafa for the gray 2007 BMW, AZMGIIXNM,
eogistered to Steven Carvol DeMocker. Data retrieved shouid be befween
50198 — G70308

- Iudicia of ecouparicy
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Aed il rou find such, or wy part thereof| W reteln such 1 yuur ;ustody, subjcct o ARS
13 3921,

S _ {Remun this warrant within “three court business da,' recned by ARS 13-

Tudg‘.. just:cc of th» Paace or iiaammts
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Given wpdsr my hand or directiss and datod
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AFFIDAVIT FOR SEARCH WARRANT 1 2008
COUNTY OF YAVAPAL STATE OF ARIZONA JUL 7
S'HTE (o ﬁ*HE‘E
YavapmiCounty. . | ... .. ... PP!ESW" -m kh f}j
i§ ﬁ 1‘_, )“t‘:-“
Artzonn !

Nee  SAW8070288, -

{

Your afant, Det. Bouglas Brown, a peace officer in the State of Arizona, being first
duly » 5 Iy TP
o U eS8 o g

That on or about July 2, 2008 in Yavapat County, Arizona the crime{s} of Murder, Y
were [_| ir being) comnitied by:

Steven Carrcl DeMMocker DOBAO10754, WM, 6017135, BLU/GRY, SSN/099423468
1716 Aljsine Meadows Lane #1405
Prescotd AZ 86302

In the fallawing mannec:

By causing the desth of Virginia Carol Kengedy DOB/W72334, at 7483 Bridle Path,
William e YValiey, Prescott AZ om tihe evenlog nf 070208,

That eff.ant has probable canse to believe znd does belfeve that there is now in the
Pussession wf

Steven Carrol DeMocker DOB/10734, W/M, 6017155, BLU/GRY, SEN/D99423468
1716 Alyine Meadows Lune #1405
Prescott AL 36303

And in and opon the premses and building(a), and adjoining the aame, and in & vehicle(s)
described as:

The residence Incated I17i6 Alpine Meaduws Lane #1405, described a3 a brown
stucen, tao story (own hume, with the numbers “1405" affixed next to the door and
has an aitached parage on the rear of the struciure.

The resiiience Jocated at 7483 Bridal Path, Prescott AZ, deseribed %3 2 aage green
stucca ringle family dwelling with sage green trim and a two car garsge. The
addresy is Hsted on the screet mel} box, Inclading any aud ail out huildings, storrge
aress, sheds and siables. There back yard s fenced. The property Is owned by
Steven DeMosker and Carol Kennedy, Jolotly.

Jeoe g

;?-'u—i- ‘ulv’




The secondary (mother-in-iaw) residence locatsd op the property at 7483 Rridal
Path, Frescoit &2 whish iy described as 40* x 25" sage green stucce, studie

apartmens,

" Awy ated all vekicles locited on the property st 7485 Bridal Path, Prascott.

The office Jocated at 1568 Plaza West Drive, Prescott AZ, described as (an Santa Fe
séyle building with 2 tike toof enfry way and has 2 wooden duor. This office adjoins
1558 Plaza West Drive snd bas the letters “UBS™ aro affized ou the door.

AZHIIKNM described a3 2 gray 2007 RMW {(VINfYBANBSISETUNGL00T,,
registered to Steven Carrol DeMocker, 1715 Alpine Meadows Lane #1405, Prescott
AZ (cirrently located af 253 £, Gurley, Presesit AZ)

Certain -yroperty or things:
i7hich were stolen or ember=led
vizre sed 2g & means of committing public offense

are being possessed with the intent 1 nse them as a means of committing a public
cfibnge

are in the passessivn of *, to whom it was delivered for the purpose of conceating
. or preventing it from boing discoversd

O 00X O

consist of sore items or const'hne some evidence which tends to show that a
patticalar person has committed a public oYense

i

That said property or things are described as foljows:

a Gary Figher mouetain blke, or any sther bleycles

- biking andior riding gear, to include a pair of clip o biking shoes, biking
Jurseys, Pateponin brand biking shorfs, biling helmets, glaves, ankle sochs,
baek packs, Camelbacks

- uny clothing Chat may bave the victim's blood, heir, suliva or any sther DNA
weateriad on it

- & buceal s bioard sample from Steven Carral DeMocker

- photos, finger primés, hair ssmples, nail clippings from Stevem Carrol
DeMocker
the clothing currently worn by Sfeven Carrol DeMocker, described as tan
shorts, greea t ~shirt, white underwesr and ahoes

- washing machine xnd connections {drain) snd the clothing teside

- frace evidence locrfed in the showersitubs/sinks, inchuling the drains.

- Fowels and any other items that could be used ic dry or offierwise clean

- photos of the interior and exterier of all focations to be searched.

13
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Joornals, notes, c-matly
slectroiic storage devices including cells phomes, digital medis, eameras,

videg eamerns, computers, hard drives, PDAs, answering machines, caller ID
lows, computer loge

- = «oll pbone chargors and batteries S :
any inxtrament, (ool or ohject ﬂmt may bave cansed the rrauma that resuited

in the desth of Virginia Carel Kennedy
furniture located in the office area at 7455 Bridie Path, Prescott AZ.

- Any and aii fraes evidence
The GPS devica and/or data for the gray 2007 BMW, AZ/93XNM,

registered to Steven Carrol DeMockear. Dasta refrieved should be hetween

(60183 - 079308
- Indicia of occupancy

3

That the: followiag facts cstablish probablc cause for beleviog that prownd for the
issuance of a search wartent for the aforementioned fteme exist;

See Reguiar Informatien Form.
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REGULAR INFORMATION FORM

On 070208 at 2014 howrs, Ruth Kennedy of Naskville TN ¢ontacted the Yavapai
County Sherifi’s Offieo askieg that Deputies sespond to 7483 Bridle Path,
Williarson Valicy Road, Prescott AZ to check wolfare on her daughter, Virginia
Carol Flamedy (DOB/M@72554). Ruih Kennedy explained that she bad becn falldng
to Virginia Carel Kennédy on the telephons when Virginia Carel Kenunedy suddenty
sereamid xad said “Oh ne". Rumih Kenovedy lost tobtuct with Virgimia Carol
Kennedy snd has net bera abie to regain contact with ber.

On 070708 at 2032 hours, Dcp. Mait Taintor arrived an scene ta find that a door to
the reshfence was unloclied. Dep Taintor made eatry inta the residence and located
3 femal: vabject beileveil to be Virginis Carol Kenuedy in 2 bedroom converfed inio
an gffice aren. The female appeared to be deccased and apparently had severe
Injuricy to her head. At this point Dep. Teinter requesied back up to assist in

secaring the regidence and scene

The scene at 7485 Bridie Path, Williamson Valley Road was described as being in
disarray and that there were cablnets and shelves on the floor. The vietim was
deyorihed ag having blunt foree trigma to her head and e blood spatter Jocated
w a4 [ocomsistent with th: veanner in which Vivginiz Carel Kenaedy way found.

Examin etion of fthe scene revealed that fhiere was a blood drop on the sidemalk just
oztside & dugr that leads tiom the offiee gess where the victim was Joeaied to the
cxterior of the residemce, Wher dopufies canvassed the ares they slso found what
appeared 10 be fresh lieycle tire tracks on & public frall behind the victim’s

residence.

Deputie: secared the trail swd the residence at 7485 Bridle Path, Wilixmsen Vailey
Road,

Durivg this imvestigation it was learned that Virginla Cacel Kennedy kad been
mvolved in a lengthy divorce from Steven Carrol DeMocker (DOB/OLO754) of 1716
Alpine Mezdows Lane #1443, Prescott AZ. The divorce was reportedly Hnalized in
May 2008 znd it was ordered that Steven Carrol Delvocker has to tarn gveca 401K

valuad at $196,000.00 £o her.

Interviews were corducred with Charlutte Rose DeMeocker, her boyfriend Jacod
Japuseic and Sicver Carrol DeMocker., (Note: Charlette Rose DeMocker is the
dangk ter' of Virginta Cayol Kennedy and Steven Carrel DeMuocker, Boti Charlotte
Roye Deiviocker and Jacok Janusck Hve nith Steven Cacrol Dedocker.)

Boih Charlotte Rase Deldgckar and Jacob Jannmscl said Steven Carrgl DeMorker
left honsu: at rbout 1600 haurs, in his velicia (AZ/62IXNM, 2 gray 2007 BMW) to go
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on 2 bike ride. Steven Carr¢l DeMocker tokd them he was golrg for a ride oh the
Hagmaysmpa Trsdl, which is located near ihe DeMocker residence. They said be
didn't return bome aatil about 2200 hoors. He Smmediately took a shower and they
all sat clawn fo eat 2t abant 2300 hours. They said be ate very lttle, which they both

sald waj annsoal.
When asked about the potential for Steven Carrol DeMocker to be in the
Wiltinmson Valley area, Charlotte Rose BeXlocker sabdt her father did nof gy oyt
there siace he and her mother divoresd.

While dfoven Cavrol DeMacker was gn his & bour bike ride, Charlotte Rase
DeMocher became concerned mbout her father's whereaboats, since ke had been
gone fo- so fong. She bepan text messaging himt to see if he was okay and she never

gof a rejponse.

It Steven Carrol DeMockers interview be said he went for bike ride at 1800 houors
and returncd to his vehicle, which was parked off of oif Love Lane (Williamson
Valiey Road) at about 2200 koars. Steven Carrol DeMocker said he was hikiog on
trail that eventually cornected fo the Williasson Valley Traiihead. This indicated
he was hiking vn the wett side of Wiliiemson Valley Read. Sfeven Carrol DefMfocker
said at rome point duriag his ride the bilee went flzt and I {ook im about 2 bours to
walk bzek to his vehicle, He returoed home aboet 2200 bours, fook 2 shower and
wushed the clothing that he was wearlng that day and ste with Chariotte Rose
DeMocker and Jacob Jaoysek. He said the clothing was still in the washing machioe

at hin pesidence.

Steven Carrcl DeMocker said sometime affer the shower he told Charlotie Rose
DeMncker and Jacolb Janusek ihat he was concermed abouwt Virginia Carol
Kennedy’s welfare, based on the fact that her family bad called him at least fwice
2ud told hip that ¢hey coald not get in toach with ber after the abrapt ending 1o 2

phone colt with her.

Steven Carrol DeMocker- said after they ate, he recalled ¢hat he bad not turned off
hip office computer, He said he then went to his office, located at 1560 W Plaza
Orive, Prescott AZ, and turned off the computer.

It wan poted that Steven Carrol DeMocker bzad mumerous seratches nnd abrasions
to the lei? side of his exms snd legs. He said he was scratched whils on his bike rids.
When questioned ag to the width of the bike trail. He said that the trafl sas wide

enough for & horse,

Investigator's woted shat the leceration to Steven Carrol DeMocker's lower [eft leg
appeareit to be recent apd irvitated. This was based on ite color and the fact fhat it

still appeared in he moist,
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Det. Brown went te the focaticn where Steven Carrol DeMocker ssid he parknd his
vehicle, off of Love Lare, and was unable to find any vehicle tire impressions that

were sinilar in any way te the velncla drtvm by Steun (‘arrol m\'lnckcr T"

~ bicycle tracks were tocaited. -

At this trme T arn aaking: that 2 Search Warrant be issued relafed o this matter and
that I be allowed to search, open and view the items seized,

The Sezrch Warrant is hereby incorporated herein by this reference.

Your a¥iant believes that the foliowing information demonsoates good cause for
permitiiag the warrant 1o e sarved in the nighttime:

]

Whearefcre, afftan prays thet a search warrant insue commending that an Immediate
search Be made of the person, premises, budidings and vehicles described herein for the
propevty apd things herein described and that the same be retsingd in the custody of
affiaré or in the custody o the ageney which affiant represent and dispesed of according

to [aw, ;ursmm't to ARS 13.3920.
m p, > Reo wing
E / i ," 5 ’ ,,;?: e 2]
Datective Douglas Brown

Yavepai Cownty Sheriff's Offics

e - {"
SUBSCRIBED AND SWORN to hofore ma 7/ .3 ,!t.;_
IL

Fudge, (fustice of the Peace or Magistrate

O the Prescott Court
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o FILED 2o a7 Skl
Yavapai County | JUL 69 2708

1§ FRERCOTY JIGHIGECITY COIT
Arizona I s;;f"" @;E/

1 received the within search warrant at 0734 hours on July 3, 2008 and at approximatelv
0745 hours on July 3. 2008, YCSO Detectives began to search the premises and
venicles therein described and tock the following property:

See attached Supplement forms and evidence sheets for items taken,
Which I now bring into coust on July 9, 2008.

This return and inventory contains a true and detailed zccount of all property taken by
Y CS0 Detectives on the within warrant,

IX]  gave a detiled receipt for the propetty taken to:
Steven DeMocker
BJ  left a detaled recaipt for the property taken at:
Ipside the grey BMW beatring AZ 693XNM registered fo Steven DeMoeker
1560 Plaza West Prescott, A Z.; UBS financial building,
1716 Alpine Meadows #1405 Prescott, AZ,

7485 Bridle Path Prescotf, AZ '
2 Dv E-?_'-:: el #ivz l
44 Ny

Det€etive Douglas Brown
Yavapai County Sheriffs Office

7 0%

SUBSCRIBED AND SWORN to before me . .

@%

Jullge, Justice of the Peace or Magistrate

Of he Preseott Court
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